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Executive Summary

This report provides an overview of legislation relevant to establishing Marine Protected Areas
(MPAs) in the Mediterranean and Black Sea.

Its primary goals are:

1. Identify current national, regional and international frameworks for establishing and
managing MPAs

2. Identify opportunities and process that can be exploited to improve the current state-of-the
art.

To achieve this report assess the current state-of-the-art relating to MPA legislation in
Mediterranean, Black Sea, European and global communities.

State-by-state inventories of legislations are carried out to identify common themes, strengths and
weaknesses.

Further analysis and discussions are held in relation to Marine Spatial Planning (Black Sea) and the
legislative issues of the high seas (Mediterranean) to identify barriers and opportunities to
developing MPA networks in these regions.
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Chapter 1 — The Legal Implications of a Network of Marine
Protected Areas in the Mediterranean and Black Sea

Authors: MARILL Laurence, FERAL Francois (CNRS), SCHACHTNER Eva (UROS)

1.1 The legal status of marine areas and resources in the Mediterranean

Due to the morphology of the Mediterranean, the legal status of marine areas concerned by the
CoCoNet project can be placed in two categories:

1. Areas of territorial seas under the authority of coastal states. In these areas authorities can
develop independent policies.

2. The high seas (lying beyond the territorial seas) which require permanent international
cooperation. In principle, these areas have a regime of "freedom of the seas", especially in
relation to navigation and marine fisheries. In the Mediterranean these areas are bound by
international laws and rights of coastal states.

A third category can also be considered: Mediterranean coastal states which belong to the European
Union'. These states have maritime, environmental and energy polices which are integrated and
coordinated by supranational policies.

The CoCoNet project is investigating all of these areas and legal regimes for WP6.4.

Unique to the Mediterranean, is the area called "high seas". This is located immediately beyond the
territorial sea of 12 nautical miles. This presents a number of issues:

e The establishment and development of industrial activities beyond the coastal zone (inc. off
shore wind farms (OWFs))

e The limitations of conservation areas as a string of coastal MPAs

e The expansion of protected areas on the high seas

Depending on the category an area belongs to, the legal regime applicable to goods, people and
activities is different. To implement marine protection and energy policies in different territorial seas
it is necessary to mobilize enforcement powers and the intervention of coastal states, according to
their cultures and legal constitutions.

In the high seas it is necessary to resort to international cooperation. In the Mediterranean, this may
not always be limited to coastal states.

' Spain, France, Italy, Malta, Slovenia, Croatia, Greece, Cyprus south and marginally the United Kingdom
because of the enclave of Gibraltar.
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1.2 The legal principles applicable to marine areas

The national legal framework of the territorial seas
Space and marine resources are, in principle, a public law regime. Across both the Mediterranean

basin and the Black Sea, "establishment of state control" of territorial seas can be observed.

The territorial sea: a border and strategic space
This geopolitical nature is particularly notable in the Mediterranean, where many disputed areas and

armed conflicts occur. These include human migration routes across territorial seas. As a result,

different territorial seas often have issues with:

e Access restrictions

e Territorial disputes

e Police enformcement
e Military installations
e Militarized zones

The public status of the coastline and seabed of the territorial sea
The public status of many marine areas and marine resources in Mediterranean implies that the

governance of the activities cannot be resolved by private ownership and by normal market rules.

This includes:

e Status of public ownership of seabed and coastal areas

e  Public status of infrastructure and port areas

e Public status of marine resources

e Freedom of movement, freedom of use and public access

e Nationalization of space and activities (multiple administrative polices)
o Complexity of development procedures

The influence of international law on the regime of the territorial sea

Territorial seas are often considered a national commodity, similar to land areas. However, the
influence of international law is considerably more important in the marine realm. This is due to:

e Obligations and international constraints related to commercial and military shipping (i.e.
foreign vessels often have rights which exempt them from local laws)

e The international commitments of coastal states (although often at different levels and titles)
to various substantive rights:
e International Commercial Law and Business
e Competition law
e  Maritime safety and security
e Archaeological heritage protection
e Environmental protection
e Planning and landscape
e Nuisance and pollution
e Prevention of major risks
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e Protection of nature in different dimensions (sites, sedentary or migratory species)

e Tourism and Consumer Rights

In these different areas, the coastal State implements international laws through its own national
transpositions.

The international legal framework for the high seas
The legal regime of the high seas is based on very different principles from those of territorial seas.

As a result, environmental and energy governance of these areas is profoundly affected

The principle of freedom of the seas
The freedom of the seas beyond 12 miles remains the guiding principle of the legal system of vessels

and maritime activities. It means that:

e Vessels on the high seas obey the police and the laws of their countries
e The intervention of a ship belonging to another State on the high seas is considered an act of

piracy

Towards a common law on the High Seas
On the high seas of the Mediterranean, international cooperation has increased the rules of safety,

security and environmental protection. However, the implementation of these measures often

depends on individual states. This includes:

e  Maritime safety

e International fisheries management (under the "direction" of international fisheries
organizations (ICATT GFCM, etc))

e Extension (often unilateral) of coastal states influences as “de facto EEZs”. This relates to
activities such as fisheries, environmental protection, etc.

In all cases, the applicable law appears complicated and uncertain. It is often related to international
relations and to the willingness of States, in a complicated game of influence and negotiation.

1.3 The difficulties of defining the legal status of MPAs

Political context
Marine Protected Areas (MPAs) have been recognized as an efficient tool for conservation and

mitigating the effects of marine ecosystem declines.

The positive effects of MPAs, provided they include areas where damaging activities are prohibited,

are well understood. The benefits include:

e Protection of habitats

e Prevention of biodiversity losses

e Protection of heritage species

e Restoration of degraded ecosystems
e Replenishment of degraded fisheries
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The restoration of a species or habitat is a key aspect in the overall productivity and stability of an
ecosystem. The boundaries of an MPA are a safe space which protects species and habitats from
surrounding pressures’.

Uncertainty of the legal definitions of MPAs
There are several definitions of MPAs. The most used international definitions are:

"Any area of intertidal or subtidal terrain, together with its overlying water and associated flora,
fauna and associated historical and cultural feature, reserved by law in order to protect part or all of
the enclosed environment. '

"Any defined area within or adjacent to the marine environment and its overlying water and the flora,
fauna and cultural and historical features associated with it, which have been preserved by law or by
any other means force, including the use, with the effect that coastal biodiversity and / or sea level
has of protection than its surroundings.*"

From conservation to multipurpose areas
In recent years the concept of Protected Areas (PAs) has evolved, including the ways MPAs are

considered. Traditionally, PAs were established to protect emblematic species (e.g. cetaceans,
turtles, etc.). By providing sanctuaries for species and marine resources (e.g. fisheries) it was
generally considered the diversity of species would be protected. However, more recently

anthropogenic activities have also been included.

In the Mediterranean, as well as globally, the type of protection afforded by an MPA differs from one
area to another. This is often related to the political and cultural nuances for the state. However, for
the most part, Mediterranean MPAs are considered ‘multi-purpose areas’.

This approach seeks to balance the protection of biodiversity and the sustainable use of an area by
taking into account local socio-economic needs. It recognizes the interaction between conservation,
tourism, environmental education and traditional industries.

However, historically the establishment of MPAs in the Mediterranean is based on the presence of a
specific species. And is often a matter of expediency rather than global ecological policy.

The legal diversity of MPAs
Overall, information on Mediterranean MPAs is scattered and inccessible. There is no reference list

accepted by international organizations, NGOs, national institutions, experts, representatives of
MPAs and users (Notarbartolo di Sciaria 2005). This is partly due to the lack of criteria listing the

> Ameer Abdulla, Marina Gomei, Elodie Maison et Catherine Piante (2008) Statut des Aires Marines Protégées
en Mer Méditerranée. UICN, Malaga et WWF, France. 156 pp., p 28

® Resolution 17.38 of the IUCN General Assembly, in 1988, reaffirmed in Resolution 19.46, 1994

* Convention on Biological Diversity, 2003.

> Ameer Abdulla, Marina Gomei, Elodie Maison et Catherine Piante (2008) Statut des Aires Marines Protégées
en Mer Méditerranée. UICN, Malaga et WWF, France. 156 pp., p 28

7
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standardized geo-referenced MPAs in areas under national or international jurisdiction. However,
strategy of the coastal states to give a positive image of their marine conservation policies is also a

factor.

To resolve this, MedPan used three criteria to identify MPAs in its 2005 inventory. They identified

that MPAs must contain the following elements:

e Alegal basis-law (decree, decree or law)

e Specific regulation of major uses at sea (fishing professional or recreational spearfishing,
diving, anchoring, navigation, scientific research and bathing)

e Adesignated management organization (this can take many forms: public institutions,

national, regional or local association, consortium management, etc.).G”
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Figure 1: Distribution of Mediterranean MPAs. The relative size of each MPA is indicated by different size classes.
Countries are represented by different colours. IUCN, 2008, p.41

In a legal sense, the regime for establishing and managing MPAs differs depending on their area of

jurisdiction (See Figure 1):

® Mabile S. et Piante C. (2005). Répertoire global des aires marines protégées en Méditerranée. Fondation WWF-
France. Paris, France xii + 132 pp
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"MPAs can be located in different marine jurisdictional zones (marine internal waters, territorial sea,
contiguous archaeological zone, zone exclusive economic fishing zone, ecological zone, plate
continental sea, seabed beyond the limits of national jurisdiction).

(...) The legal regime applicable to MPAs may be determined by national legislation (the most
common case) or directly by an international treaty.

From the point of view of international law, the legal system of MPAs depends on the extent of the
powers that the State concerned may have on the marine area in which they are established. The
further an MPA is from the coast, the more it is necessary to take into account the issues of
international law of the sea and to ensure cooperation and an international agreement.”’

However, it should be noted that industrial, urban or commercial shipping port activities® are not
included in the 2005 MedPan definition. As a result, the MPA network is polarized on tourism and
fishery management. As a result MPAs lack a legal protection against "major economic policies," such

as:

e International trade

e Infrastructure development

e Urban development

e Energy production

e Exploitation of mineral resources

In addition, new technologies such as OWFs, now need to be considered in the context of MPAs.

1.4 MPAs beyond offshore jurisdictions

MPAs in the Mediterranean currently sit in a puzzle of heterogeneous and complex statutes. The
Mediterranean is a semi-enclosed sea, surrounded by some twenty coastal States’, in which the
entanglement of economic zones is intractable from territorial disputes.

The Black Sea is surrounded by six countries, three of which are in Europe and three in Asia. Turkey
has areas of coastline in both the Mediterranean and Black Sea. Moreover, at the political level, the
countries on the north-east and south-east coasts were formed from the breakup of the Soviet
Union. As a result, many of these states have fragile national institutions and political cohesion is
virtually nonexistent.™.

Since the Montego Bay conference, a modus vivendi has prevailed so that coastal States do not
exercise their rights to extend economic jurisdiction in the waters of the Mediterranean®. States

’ Shine et Scovazzi, 2007, in Statut des Aires Marines Protégées en Mer Méditerranée, UICN 2008,

8 Map in the annex 5

UCN (2010) and Politic map in the annex 3

1% Juan Luis Suarez de Vivero, « Etude : Eaux territoriales en Méditerranée et en Mer Noire, 2010 », pour la
commission de la péche Parlement Européen. Direction générale des politiques internes de I’Union- département
thématique B : politiques structurelles et de cohésion

'Shine et Scovazzi, 2007, in Statut des Aires Marines Protégées en Mer Méditerranée, UICN 2008, op. cit.,p.

9
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have extended their territorial waters to 12 miles and argue their right to an adjacent area, but few
have claimed an exclusive economic zone (EEZ), a fishing area and / or area of pollution prevention
extending beyond these waters. As a result, the high sea area’® in the Mediterranean is immediately
adjacent to the territorial waters, and it is much closer to the coast than in other marine areas. The
existence of a large area of high sea near the coast, benefiting from the principle of freedom of the
seas, has deprived most marine areas of the Mediterranean of the discipline of adjacent States.

The situation in the Black Sea differs somewhat as all waters of the Black Sea are under the

jurisdiction of coastal states.™

Therefore, the use of these areas requires a high level of cooperation among user States to ensure
sustainable exploitation of fisheries, resources and the conservation of marine biodiversity™.

However, since the 1990s, some coastal states have assumed the legal principle of EEZs by defining
areas of jurisdiction inspired by the rights of the EEZ". These zone definitions have been unilaterally
declared by some coastal states and their legal enforceability is not yet recognized by the Conference
on the Law of the Sea. Despite the fact that most states do not claim EEZ rights, the basis for their
claims is based on the principles of Montego Bay®. In which the coastal state has a special
responsibility towards the marine areas adjacent to its territorial sea, and that he has sovereign
rights to exercise.

It is interesting to note that the declaration of rights is often done so "in the name of science" or "in
the name of environmental protection."

As a result, the number of fragmented maritime zones that have been established has been growing

in the Mediterranean.”” These include:

e Fishing protection zones

e Exclusive fishing zones

e Preserved fishing zones

e Ecological Protection zones

The Mediterranean Sea is now marked by active spatial right claims®. Of the 21 coastal states, 14
have now established areas of jurisdiction beyond their territorial seas', thus covering two thirds of
the basin; it is a proportion comparable to the situation in other seas worldwide. *°

© Map in the annex 4

B Juan Luis Suarez de Vivero, « Etude : Eaux territoriales en Méditerranée et en Mer Noire, 2010 », pour la
commission de la péche Parlement Européen. Direction générale des politiques internes de I’Union- département
thématique B : politiques structurelles et de cohésion.

* The basic principles and rules which are governing the establishment of maritime zones are set out in the UN
Convention for the Law of the Sea (UNCLOS), which follows the legal status of Mediterranean waters

> José Manuel Sobrino Hérédia, « L’approche nationale en matiére des zones maritimes en méditerranée. »,
AFDUDC, 13, 2009, 753-771., p.756

'® Annex 1 and 2

7 José Manuel Sobrino Hérédia, « L’approche nationale en matiére des zones maritimes en méditerranée. »,
AFDUDC, 13, 2009, 753-771., p.756

1 Graphic Annex 4

10
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This new legal situation gives the Mediterranean waters an extremely fragmented character likely to
generate confusion and uncertainty:

"Recently in the Mediterranean, new areas also appear to circumvent the lack of EEZ. This
complicates the delimitation of maritime areas of the riparian states. Thus, beyond the territorial
waters, the Mediterranean remains a de facto offshore area. This new claim thus gives coastal states
new powers to intervene in high Mediterranean Sea. Areas of "environmental protection” or "fisheries
protection" are joined by unilateral character without the scope of a potential crisis if the legitimacy
and enforceability of these claims were challenged.””

As noted by the IUCN 2010 report, the combination of different types of areas creates problems.
Unlike land borders, 60% of maritime boundaries remain virtual. In the Mediterranean, many
countries (e.g. Morocco, Tunisia, Croatia, and Italy) did not promulgate new legislation, creating a
degree of uncertainty:

"These zones still have to be duly delimited in accordance with international law and the law of the
sea. So, problems relating to the delimitation of maritime boundaries still exist in the Mediterranean
Sea, and in some cases are very difficult to resolve. It is estimated that about 30 maritime boundaries
remain to be delimited in the Mediterranean Sea. In some cases, where there have been no

delimitation, the median line has been applied, such as between Morocco and Spain®>.”

The issue of legal security
"This situation does not contribute to the clarity or certainty and proved pernicious to the interests of

coastal States and operators concerned. It creates difficulties in the implementation of existing
regional agreements, particularly with regard to operations control and induces a rollover risk of illicit
activities in unprotected areas. The situation is quite confusing concerning contiguous areas of legal
terms. These zones between 12 and 24 miles off the coast, are of interest from the point of view of
customs, health, tax, archaeological and for immigration control. Legal security from the perspective
of the definition of the areas that their limits is far from guaranteed.””

However, good governance of this common space, ultimately requires to a clear division of different
areas, an account of the different activities and of their different uses.

The regulation of space becomes even more crucial as MPAs, in a search for efficiency, need to
expand their territory.

19

Annexes
> In UICN (2010).Vers une meilleure gouvernance pour la Méditerranée. Gland, Suisse et Malaga, Espagne,
p.15
*! Francois Féral, « L’extension récente de la taille des aires marines protégées : une progression des surfaces
inversement proportionnelle & leur normativité », Vertigo - la revue électronique en sciences de I'environnement
[En ligne], Hors-série 9 | Juillet 2011, mis en ligne le 13 juillet 2011, repére 18.
22 JUCN (2010). Towards a better Governance of the Mediterranean.Gland, Switzerland and Malaga, Spain:
IUCN. p.17 + Annex 1
ZIn UICN (2010). Vers une meilleure gouvernance pour la Méditerranée. Gland, Suisse et Malaga, Espagne:
p.26
11
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The creation of a network of MPAs
The establishment of a network of MPAs is a further step in the management towards more effective

conservation. A commonly used definition of an MPA network is:

"A set of individual MPAs operating cooperatively and synergistically, at various spatial scales, and
with a range of protection levels, to achieve environmental goals more effectively and more
completely than individual sites could not do. The network will also provide social and economic
benefits; however they will not be seen until it is completely developed after a long period, as and
when ecosystems recover. **

A number of international and regional legislations are in place which set the scene for creating
MPAs and MPA networks. These are discussed in detail in Chapter 1.

The urgency to build a network beyond the legal constraints
In recent years the marine conservation community has begun to establish a consensus towards

designing MPA networks which offer greater advantages than individual MPAs.”.

The scientific criteria
It is generally agreed that MPA networks should:

e Include existing MPAs

e Include ecologically critical areas

e Establish new MPAs in unprotected areas

e Include management measures outside of MPAs. This will preserve links and the networks
integrity

The ideal goal should be to create a network covering 20 to 30% of the basins. These networks can
potentially provide significant benefits in terms of conservation, providing the highest possible
protection to the most ecologically important areas, species and habitats.

During the Azores workshop 2007 (CBD 2007), a set of scientific criteria for representative networks
of MPAs was established. This included offshore habitats and the seabed. The following criteria were
identified as being an essential base for an MPA network:

e Areas of ecological and biological importance
e Representativeness

e Connectivity

e Replication of ecological features

e Adequate and viable sites

In addition, MPA networks also have other benefits. They collectively constitute a spatial
management tool that can be used to protect highly migratory or mobile species, in which the key
habitats for various life stages are preserved?.

> UICN WCPA 2007e
> UNEP/MAP, 2009

*® MEDPAN report 2010
12
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The political and legal constraints
Networks can offer economies of scale to train staff and provide a mechanism for linking individuals

and institutions. This facilitates cross-project learning and enables integrated research and sharing of
scientific data. It is clear that the parties to the Barcelona Convention and its Protocol on Specially
Protected Areas and biodiversity are seriously committed to creating representative networks of
MPAs throughout the Mediterranean.

"But how these networks might be established and are there universal lessons that could guide the
development of networks of MPAs in the Mediterranean?"%

It should be noted that the design of any MPA within an ecological network must be developed,
taking into account the socio-economic feasibility and socio-political wills of states.

Although a process of scientific planning can be used to identify potential sites, science alone cannot
influence decisions on the type of MPA to create, their size, their spatial footprint or their legal
status.

These decisions should be made taking into account the site specific circumstances, preferably
through a participatory process.

Existing examples prove that MPAs must result from a balance between ecological and socio-
economic elements

Economic issues should not be understated. For example, offshore wind could provide 13-16% of EU
electricity by 2030. This also represents an industrial activity with the potential to revitalize other
connected sectors other sectors (e.g. ports).

The additional legal obstacles related to this industry cannot be ignored. The status of OWFs is
treated as artificial islands by the Montego Bay Convention, facilities comparable to oil rigs. Riparian
States are solely responsible for the authorization decisions but they cannot influence the rights of
movement, access and transit of commercial or military fleets, and the rights of boaters. Beyond 12
nautical miles uncertainty remains on the rights that the states could exercise in the energy field. In
particular the right to install artificial islands over the territorial waters remains an issue not yet
mentioned, and it may raise numerous challenges in a sea overfilled by activities.

French manufacturers are eagerly waiting for a legislative, regulatory and economic frame to enable
them to develop their projects, generating thousands of jobs in total, and to export their know-how
from their accomplishments at sea. The general context of economic recession raises issue of
‘protection vs development’.

The need to increase the size of an MPA or interconnect them is recognized, but the establishment of
a network creates a legal challenge. The socio-economic realities battle for the distribution of their
space in a complex legal mesh.

*’In UNEP(DEPI)/MED WG.331/7, 10 Avril 2009
13
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To help overcome these challenges, this task seeks to propose a possible framework for cooperation
with incentives or disincentives, allowing for the development of the various activities present in the

Mediterranean basin.

14
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2 PRINCIPLES AND OBIJECTIVES

General purpose
Developing MPA networks in areas such as the Mediterranean and Black Sea requires use of an

"Integrated Maritime Policy." This is consistent with the guidelines of the European Union
established on December 14, 2007 in the "Blue Book on Maritime Policy for the European Union" and
its legal translation into the Marine Strategy Framework Directive (MSFD) (Directive No. 2008 /
56/CE).

The concept of integrated maritime policy aims to exceed the thematic or sectorial approaches with
a global vision including all public actions. It aims to combine marine and coastal development with
ecological protection. However, the EU is not alone in the Mediterranean and Black Sea basins and
must convince the other coastal states to share its goals and approaches. Non-coastal actors are also
involved in marine policy. Foreign fleets commonly use both seas and need to be involved in the
decision making process.

Main problems
A number of obstacles stand in the way of developing such policies in the Mediterranean and Black

Sea’s.

In the Black Sea developing a common approach towards integrated coastal zone management
(ICZM) and marine spatial planning (MSP) is a significant challenge due to the fragile political
institutions present in coastal states.

In the Mediterranean the lack of political stability in southern countries is also an issue. As is the
questions of the ‘high seas’.

On 11.09.2009 a communication from the European Commission on the subject of improved
maritime governance highlighted two major problems in the Mediterranean:

“Firstly, in many Mediterranean countries, sectorial policies are carried out by different authorities
and, in the same way, every international agreement is executed according to its own rules, because
of this situation, it is difficult to obtain an overview of the cumulative impacts of marine activities, at
the basin level.

Secondly, a large part of the marine space consists of offshore waters and coastal states cannot
easily plan, organize and regulate activities that have a direct effect on their waters and coasts.

The combination of these two elements creates a situation in which the policies and activities often
evolve independently of each other, without any real coordination between the various sectors
affecting the sea, nor between all national, regional and international actors.

15
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Other key issues for good governance are also taken into account: the participation of stakeholders,
transparency of the process of decision and of the implementation of rules fixed by mutual
agreement.”.

Through the process of physical and virtual workshops and data collection, this deliverables aims to
achieve the following:

e To identify legislative problems within the basins

e To clarify the scope of national and sectorial policies in the basins

e To measure the effectiveness of international agreements

e To assess the consequences of the legal disparities for the management of the marine
environment in the Mediterranean and the Black sea

The development of an improved European policy questions the effectiveness of existing
international laws

All international conventions currently acting in the Mediterranean® and Black Sea are fragmented
and consist of laws developed for individual sectors.

Since the Second World War, international law has developed in a more integrated manner. This is
mostly due to environmental law being integrated with other disciplines. However, these links are
often contradictory. As a result, many conflicts exist between environmental and commercial law.

Thus, "economic law, incorporated into Environmental Law contains specific provisions and submits
to the environmental logic. Environmental standards incorporated by economic law are subject to
liberal logic. However, this logic is sometimes opposed, and can cancel the protection of the
environment, trade name or, conversely, allow unilateral trade measures for the defence of nature,
which goes against the logic of each of these branches of law. It is common to see various
international conventions relate to the same subject and offer different solutions to the same
conflict.*®

This study will integrate international and regional conventions. It will also document the conflicts
between sectorial policies and the geopolitical context which can undermine the creation of an
MPA network in the two basins.

2% Commission of the European Communities, Communication from the Commission to the Council and the
European Parliament, For a better governance in the Mediterranean with an integrated maritime policy, COM
(2009) 466 final, p. 3.

29

Annex 6
%% Marcello Dias Varella, « La complexité croissante du systéme juridique international : certains problémes de
cohérence systémique. », Revue Belge de Droit International, 2004, vol. IV, p. 33.

16
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Linking legal and scientific data
The maritime industry is expected to intensify in both the Mediterranean and Black Sea’s. Industrial

activities related to port functions and the urbanization of coastal areas are inevitable. This puts

increasing human pressure on the natural environment. 3

According to the EC, population growth and economic development is compatible with the achieving
Good Environmental Status (GES) through Maritime Spatial Planning (MSP):

"The PEM is an effective governance tool for implementing an ecosystem-based management
addressing the interrelated impacts of maritime activities, conflicts between different uses of space
and the preservation of marine habitats. The Roadmap 2008 of the Commission established a set of
principles for the development of MSP approaches by Member States and may also be useful in the
broader context of the Mediterranean.*”

However, MSP practices in the Mediterranean and Black Sea remain insufficient due to the
difficulties in establishing maritime zones and the demarcation of borders. However, the
opportunistic attitude of coastal states, combined with barriers preventing quick-decision-making at
all levels (i.e. corporate, local, provincial, national, European, international) are also an issue.

EU member states have agreed to achieve GES by 2020 through the introduction of "integral
marine strategies" that "apply an ecosystem-based approach to human activities affecting the sea
and are closely related to MSP”.

The context of regional seas conventions such as the Barcelona Convention®® and the General
Fisheries Commission for the Mediterranean (GFCM)], may offer the key to constructing such a
system.

A key aspect of this deliverable will be to incorporate scientific principles which are compatible
with the legal framework.

The use of legal and institutional mechanisms for the development of an efficient and sustainable
design can only be based on the best available scientific knowledge.

3 METHODOLOGY

*! See in this connection the UNEP report, the marine and coastal Mediterranean state and pressures, Summary.
AAE, Copenhagen, 1999

%> Commission of the European Communities, Communication from the Commission to the Council and the
European Parliament, For a better governance in the Mediterranean with an integrated maritime policy, COM
(2009) 466 final, p.7

* Directive 2008/56/CE du 25.06.2008

3 According to the report of the Blue Plan, the Barcelona Convention provides a number of positive points in
the advance for the protection of the Mediterranean and the management of MPAs, Blue Plan Sophia Antipolis,

July 2008, p.22
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In order to effectively carry out this task, the method has been divided into three parts:

1. Inventory and / or the identification of all legal provisions applicable to the management of
MPAs

2. Analysis of collected legislation

3. Development of legal proposals to harmonize legal and institutional arrangements necessary
for the establishment of an MPA network

3.1 Inventory of legislation relating to MPAs

There is no legal framework specifically dedicated to establishing MPAs. Instead, a set of
international laws, combining elements of "hard" and "soft” law, have evolved within which MPA
statutes are based.

The international framework
The international framework integrating marine areas is primarily set in the reference texts

establishing the international law of the sea. This legal basis essentially consists of the different
Geneva Conventions, the UN Convention on the Law of the Sea (UNCLOS), of the Convention on
Biological Diversity (CBD), and the various agreements or thematic conventions™.

The UN Convention on the Law of the Sea (UNCLOS)
The United Nations Convention on the Law of the Sea of 1982, considered as the “Constitution of the

Oceans”, divides the seas and oceans into different zones:

1. Internal waters: “waters on the landward side of the baseline of the territorial sea form part of
the internal waters of the state” (Article 8). The coastal State exercises full territorial sovereignty
over internal waters.

2. Territorial sea: the zone adjacent to the territory and the internal waters of the coastal State. The
coastal State exercises full sovereignty over this zone. The maximum breadth of the territorial sea is
12 nautical miles (Articles 2, 3 and 4).

3. Contiguous zone: waters located beyond the territorial sea. The coastal State is allowed to regulate
customs, fiscal, immigration and health issues in this zone. Its breadth may not exceed 24 nautical
miles from the baseline from which the territorial sea is measured (Article 33).

4. Exclusive economic zone: maritime area beyond and adjacent to the territorial sea. Here, the
coastal State exercises sovereign rights for the purposes of exploring and exploiting, conserving and
managing the natural resources. The breadth of the EEZ may not exceed 200 nautical miles from the
baseline (Articles 55, 56 and 57).

* Ameer Abdulla, Marina Gomei, Elodie Maison et Catherine Piante (2008) Statut des Aires Marines Protégées
en Mer Méditerranée. UICN, Malaga et WWF, France.
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5. Continental shelf: natural prolongation of a coastal State’s submarine territory to the outer edge of
the continental margin, or to a distance of 200 nautical miles (Article 76).

6. High seas: the remaining parts of the sea. The high seas are free for all states and reserved for
peaceful purposes (Article 88).

7. Area: the sea and ocean bed and its subsoil beyond the borders of national jurisdiction. The Area
and its resources are the common heritage of mankind (Articles 136, 137).

UNCLOS has been ratified by 60 states in total, including 17 Mediterranean states and all Black Sea
coastal states (with the exception of Turkey). The EU is also a signatory.

The agreement does not include specific devices for MPAs but Part Xll is devoted to provisions
relating to the protection of the marine environment. It has also led to the creation of the
International Tribunal for the Law of the Sea, which has jurisdiction over disputes arising to the
interpretation and application of the Convention.

The different zoning will be taken into account in the study of national legislation affecting the
regime of the high seas and thus influencing the status of MPAs. Depending on their distance from
the coast, some marine areas will depend exclusively on the international law of the sea. The
creation of a network could lead to a legal regime beyond national legislations.

The Convention on Biological Diversity (CBD)
The Convention on Biological Diversity (CBD, Rio de Janeiro, 1992), ratified by all the Mediterranean

and Black Sea coastal States is the international legal framework for the establishment and

management of protected areas. Article 8 (a) specifically requires the establishment of systems of
protected areas for biodiversity conservation. Also, commitments signed by the States in the CBD
have given birth to other international initiatives.

International Maritime Organization (IMO) and International Convention for the Prevention of Marine
Pollution from Ships (MARPOL)
All of the Black Sea States are members of the IMO, the United Nations specialised agency with

responsibility for the safety and security of shipping, and of the MARPOL convention. MARPOL
defines certain sea areas as “special areas” in which the adoption of special mandatory methods for

the prevention of sea pollution is required. A Particularly Sensitive Sea Area (PSSA) is approved when
an area needs special protection through action by the IMO because of its significance for recognized
ecological or socio-economic or scientific reasons. In consequence, specific measures can be applied
to control maritime activities in that area (cf.: Article 211 VI of UNCLOS).

In spite of these there is an absence of any specific legal frameworks for establishment of MPAs. Asa
result this method will seek to compile the main provisions relating to environmental protection and
biodiversity. Broader legal systems which also provide protection for marine areas will also be
identified.

Protecting the quality of the marine environment has become a major component of international
law due to increased awareness of anthropogenic pressures. This awareness has raised a number of
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international conventions, aimed at identifying and classifying sources of pollution, and adopting
measures necessary to answer the various threats to the marine world*.

From the UN conference in Stockholm in June 1972, which legally qualified the notion of pollution,
the legal means of struggle and the approaches have gradually evolved. This has happened in three
stages:

1. Aspecialized legal framework. This responded to the international law on pollution
problems. This focused on specific issues such as oil spills. While being a useful tool, this
framework could not effectively prevent all pollution.

2. Aglobal legal framework. This was born from the UN conference in Stockholm and
implemented by the Montego Bay Convention on the Law of the Sea 1982.

3. Aglobal legal framework aimed at specific ecosystems. This new legal framework will allow
for the adaptation to specific situations in different seas. This gives greater efficiency by
adapting the framework to each case. It is also binding insofar as coastal states constrain
themselves by ratifying the new generation of regional seas convention®’.

The European framework
For many years the seas and oceans have been under exclusive jurisdiction of the state and not of

the European Community. However, the problems of maritime safety, pollution and overfishing led
the EC to respond by encouraging Member States to implement international conventions and
forcing them to adopt environmental policies. Management of marine fisheries has become one of
the common policies of the European Union since 1976 which is currently regulated by the 2002
Directive on the entire Community fishing zone®.

In order to protect sensitive marine species, habitats and ecosystems, a number of Directives have
been established. It should be noted that these have only been adopted by EU members states
bordering the Mediterranean and Black Sea’s.

% J.P. Beurier, Droits maritimes, Dalloz 2006 /2007, p.918
%7 J.P. Beurier, Droits maritimes, Dalloz 2006 /2007, pp.919 et 920

%% The Ministerial Conference for the Sustainable Development of Fisheries in the Mediterranean held on 25 and
26 November 2003 in Venice, organized by the Italian Presidency of the European Union and the European
Commission. It was attended by 43 countries, residents of the European Union or members of the General
Fisheries Commission for the Mediterranean. The conference had three objectives: 1) to reaffirm the general
objectives of fisheries policy in the Mediterranean, ensuring the exploitation of fisheries resources under
sustainable economic and social environment, 2) strengthen multilateral cooperation through the activation of
General Fisheries Commission for the Mediterranean (GFCM), 3) develop a specific control scheme for the
Mediterranean and for the fight against illegal, unreported and unregulated fishery.
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Habitats and Birds Directives
The “Conservation of natural habitats and habitats of species” chapter of the Habitats Directive

(92/43/EEC) addresses the establishment and conservation of a network of sites known as NATURA
2000.

The Birds Directive (2009/147/EC) also places great emphasis on the protection of habitats of
endangered as well as migratory species through the establishment of a coherent network of Special
Protection Areas (SPAs). Since 1994, all SPAs form an integral part of the NATURA 2000 ecological
network.

Marine Strategy Framework Directive (MSFD)
Directive 2008/56/EC names in Article 13 IV: spatial protection measures that contribute to coherent

and representative networks of MPAs and adequately cover the diversity of ecosystems as a measure
to be taken in order to achieve or maintain good environmental status (GES).

Mediterranean Regional Framework
The framework of regional conventions specific to the Mediterranean will provide a set of legal

instruments undoubtedly more suitable® for managing a network of MPAs. As such, the Barcelona

system needs to be developed® and all its protocols will be listed in addition to the protocol
dedicated to SPAMIs. Other legal instruments to be listed include the Madrid Protocol introducing
ICZM in the Mediterranean®, GFCM rules concerning restricted areas of fishing or the ACCOBAMS
Agreement on the Conservation of Cetaceans.

Black Sea Regional Framework
Similarly a number of regional frameworks exist in the Black Sea which have relevance and use in

developing MPAs and networks of MPAs. These are described below:

The Black Sea Economic Cooperation (BSEC)
In 1992, the BSEC was created by eleven states, including all Black Sea coastal States. In 1999 it

became a regional economic organisation. Even though the BSEC focuses on the economic

development of the Black Sea region, it also develops programmes for the protection of the
environment.

The Danube River Protection Convention (DRPC)
The Danube River Protection Convention forms the legal instrument for co-operation on

transboundary water management in the Danube River Basin. The Convention was signed in 1994
and came into force in 1998. It aims to ensure that surface waters and groundwater within the
Danube River Basin are managed and used sustainably and equitably. The convention comprises 15
Contracting Parties, among them Bulgaria, Romania and Ukraine.

*In UICN (2010). Vers une meilleure gouvernance pour la Méditerranée. Gland, Suisse et Malaga, Espagne:
p.26

* Christophe Lefebvre, «Protection et préservation du milieu marin: «Les apports des Conventions
Régionales sur les mers aux dispositions de la Convention des Nations Unies sur le droit de la mer » », VertigO -
la revue électronique en sciences de I'environnement [En ligne], Hors-série 8 | octobre 2010, mis en ligne le 20
octobre 2010

*! Michel Prieur, « Le protocole de Madrid & la convention de Barcelone relatif & la gestion intégrée des zones
cotieres de la Méditerranée. », in Vertigo, hors-série 9, juillet 2011
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The Bucharest Convention
The Convention on the Protection of the Black Sea against Pollution (also referred to as “the

Bucharest Convention”) constitutes the legal framework for combating pollution from land based
sources and maritime transport in the Black Sea. Furthermore, the Convention aims to facilitate the

sustainable management of marine living resources and the preservation of representative types of
coastal and marine ecosystems. The activities under the Convention have significantly increased
public involvement in environmental protection. Progress has also been made in efficiently
addressing transboundary environmental issues. However, progress still needs to be made, especially
with regard to financing and enforcement.

The Convention on the Protection of the Black Sea against Pollution was signed in Bucharest in April
1992, and ratified by all legislative assemblies of the six Black Sea coastal States in 1994. In 1996, a
Strategic Action Plan for the Environmental Protection of the Black Sea was signed. The plan was
updated in 2009 and now contains principles for effective environmental protection such as the
precautionary and the polluter pays principles. Advanced approaches to environmental management
such as the ecosystem approach and a list of Ecosystem Quality Objectives (EcoQOs).

The Convention has four integral Protocols:

1. Protocol on the Protection of the Black Sea Marine Environment against Pollution from Land Based
Sources and Activities (LBS Protocol)

2. Protocol on Cooperation in combating pollution of the Black Sea Marine Environment by Oil and
Other Harmful Substances (Emergency Protocol)

3. Protocol on the Protection of the Marine Environment against Pollution by Dumping
4. The Black Sea Biodiversity and Landscape Conservation Protocol (CBD Protocol)
Structure:

The implementation of the Convention is managed by the Commission for the Protection of the Black
Sea against Pollution and its Permanent Secretariat located in Istanbul, Turkey.

The Black Sea Commission consists of one representative of each of the Contracting Parties to the
Bucharest Convention. It is chaired on a rotation principle and meets at least once a year. The
Commission is responsible for promoting the Convention and its Protocols and for advancing the
cooperation with international organizations. It has therefore granted many international
organizations an observer status.

In 2000, the Permanent Secretariat was established to assist the Black Sea Commission. The
Executive Director and other officials are appointed by the Commission. The Secretariat has
contributed to the development of institutional mechanisms for the implementation of the
Bucharest Convention and the Black Sea Strategic Action Plan. Concrete activities are based on the
Annual Work Programs adopted by the Commission.

The seven Advisory Groups to the Black Sea Commission are its main source of expertise, information
and support to realize the Black Sea Strategic Action Plan (BSSAP).
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For each of the seven strategic sectors of the BSSAP, there is also an Activity Centre that supports the

activities of the Black Sea Commission.

The national framework
At the national level, the Mediterranean and Black Sea States sectorial policies are managed by

different authorities and every international agreement is interpreted differently.

The twin issues of the high seas and maritime delimitation add further complications. As a result,
shipping activities and related rights have evolved independently and in a dissimilar way. Therefore it
will be necessary to collect legislation from the various sectors involved in maritime activities, on a
state-by-state basis. This will allow for a comparison between states and their governance of the
marine environment.

This work will be carried out via workshops to compile articles and contributions summarizing the
different legal provisions available. A gap analysis on the differences between national legal
frameworks and their incentives and disincentives for creating MPAs will then be conducted.

3.2 Analysis of collected legislation

Once all data has been collected an analysis will be conducted. This will identify relationships
between different legislations within and between countries and the two basins. Particularly
noteworthy will be the relationships between environmental legislations and those for other
activities.

3.3 Development of legal proposals

Based on the results of the first two parts and on the available scientific data, this work will lead to
proposing a coherent legal framework. This framework will incorporate incentives to disincentives to
enable the establishment and management of a network of MPAs.

To assist in this a comparative study of different management models from outside of CoCoNet
project region will be conducted.

A good example is the case studies conducted by FAO in 2011 (Marine Protected Areas Country case
studies on policy, governance and institutional issues). This looked at countries with weak
administrative and science abilities** which may be comparable with some Mediterranean and Black
Sea states.

In France alone there are some interesting comparisons due to overseas territories (e.g. Polynesia).

*2 Voir Jean-Yves WEIGEL, Frangois FERAL, Bertrand CAZALET Editeurs scientifiques, Les aires marines
protégées d'Afrique de I'Ouest : Gouvernance et politiques publiques, Perpignan, 2007 ; Jean-Yves Weigeil,
Francois Féral, Bertrand Cazalet- Governance of marine protected areas in least developped countries . FAO
fisheries and aquaculture technical paper N°548 Rome 2011 . PAPER N°548 ROME 2011- Annuaire du droit de
la mer, tome XVI Gouvernance, droit et administration des aires marines protégées, Pedone 2012
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However, on a more local scale opposing models can be seen in the French Mediterranean reserves
of Banyuls and the ‘Blue Coast’ fisheries reserve.

The marine reserve of Banyuls sur mer is a public institution with an area of 600 hectares, of which
60 are protected. Managements costs are estimated at € 600 000 per year. It attracts large numbers
of tourists due to an underwater trail and diving activities. The majority of management costs are
spent on monitoring.

On the other hand, The ‘Blue Coast’ reserve is managed by local fisherman and is based on an
original and decentralized mode I(“ la prud’homie”).

It covers over 10 000 hectares of which 30 hectares are no-take. Its operating costs are estimated at
€150000 for monitoring. The monitoring is performed by professional fishermen.

The reserve was established to protect fishing areas against fishing trawlers from Marseille. The
proportion cost / area is considered as the best of the French Mediterranean MPAs. (Sources: ANR

GAIUS 2010)
These two cases are interesting because:

e They have different functions (i.e. conservation and fisheries management)

e The have differing legal framework (i.e. bureaucratic/scientific vs department)
e The Blue Coast is decentralized, empirical and community focused

e The running costs are disproportionate between the two

For any recommendations to be effective they must consider legal, socio-economic and functional
aspects of MPAs, rather than just biology. MPAs must manage men, more than fish.

4 ANNEXES

ANNEX 1: Table of maritime areas, their boundaries and jurisdiction of the States Published in the
Official Bulletin of the Ministry of Justice and Liberties BOMJL No. 2011 of October 31, 2011, source /
report M. Lamour, MP.

ANNEX 2: Table defining the various zoning and maritime jurisdiction of States. Published in the
Official Bulletin of the Ministry of Justice and Liberties BOMJL No. 2011 of October 31, 2011 — source
CEDRE
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ANNEX 2: Maritime zones in international Law. Published in the Official Bulletin of the Ministry of
Justice and Liberties BOMJL No. 2011 of October 31, 2011 - source CEDRE

ANNEX 3: Political Map of the Mediterranean Sea and Black Sea. Published by Juan Luis Sudrez de
Vivero, "Study: Territorial waters in the Mediterranean and Black Sea, 2010," for the Committee on
Fisheries European Parliament. Directorate General for Internal Policies of the Union, Policy
Department B: Structural and Cohesion Policies- Source Marine Plan University of Seville

ANNEX 4: Map of the High Seas in the Mediterranean. Published by Juan Luis Suarez de Vivero,
"Study: Territorial waters in the Mediterranean and Black Sea, 2010," for the Committee on Fisheries
European Parliament. Directorate General for Internal Policies of the Union, Policy Department B:
Structural and Cohesion Policies-Source Marine Plan University of Seville.

Graphic of the marine jurisdictions in the Mediterranean and Black Sea, produced by the author.

ANNEX 5: Maps 1, Maritime Traffic, Source: NESTEAR - Buguellou, 2008 ; Eurostat, COMEX, 2006, in
Economie et territoire, Territoire et transports : Christian Reynaud, « Les composantes du transport
maritime en Méditerranée », Med.2009.

Maps 2 : Gas and Qil in the Mediterranean. Published by Juan Luis Suarez de Vivero, "Study:
Territorial waters in the Mediterranean and Black Sea, 2010," for the Committee on Fisheries
European Parliament. Directorate General for Internal Policies of the Union, Policy Department B:
Structural and Cohesion Policies-Source Marine Plan University of Seville

ANNEX 6: Major international agreements applicable to the Mediterranean and Black Sea. Published
by Juan Luis Sudrez de Vivero, "Study: Territorial waters in the Mediterranean and Black Sea, 2010,"
for the Committee on Fisheries European Parliament. Directorate General for Internal Policies of the
Union, Policy Department B: Structural and Cohesion Policies-Source: European Commission 2008
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“Certains usages qui sont fait de I'espace maritime, comme la navigation, sont non
seulement réglementés par des conventions internationales, mais leur incidence
environnementale ou le fait qu’ils se superposent a d’autres usages ou entre en concurrence
pour un méme espace les rendent également dignes de considération dans la planification
de I'espace marin.” étude, Juan Luis Suarez de Vivero

“Certain uses which are made of marine space, such as navigation, are regulated by
international conventions, but their environmental impact or the fact that they overlap with
other uses or competes in the same space also make it worthy of consideration in the
planning of marine space.” Study, Juan Luis Suarez de Vivero
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Annex |: Maritime Delimitations in the Black Sea

Annex |I: Maritime Delimitations in the Mediterranean Sea

ACCOBAMS
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BBNJ Working Group

Birds Directive

BLC Protocol
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Fish Stocks Agreement
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1. Terms of Reference

In the context of the collaborative project titled “Towards COast to COast NETworks
of marine protected areas (from the shore to the high and deep sea), coupled with sea-
based wind energy potential” (CoCoNeT), the consultants have been requested to provide an
analysis of the legislation on marine protected areas, including networks thereof, and of the
existing legal regime regulating offshore wind-energy production in the Mediterranean and
Black Seas. This work, led by CONISMA, has been carried out within CoCoNet’s Work Package
6 (MPA Socio-Economic Issues, Management and Legislation), Task 6.4 (Legislative
Implications of an Integrated MPA / Wind Farm Network in the Mediterranean and Black
Seas). In particular, this study is intended to contribute to CoCoNet’s Deliverable 6.3,
concerning “Review and analysis of legislation relevant to the establishment and

management of MPAs in the Mediterranean and Black Seas”.

CHAPTER |

MARINE PROTECTED AREAS AS POLICY TOOLS FOR ECOLOGICALLY SUSTAINABLE
DEVELOPMENT

2. Peculiarities and Challenges of Marine Environmental Protection

Compared to terrestrial, marine environmental protection presents marked
peculiarities and consequential challenges. On the one hand, the distinct natural features
and characteristics of the marine environment are less known than those of terrestrial
ecosystems and still need to be thoroughly studied and understood, if an effectively
protective regime has to be put in place. On the other hand, the rules applicable at sea are
different from those relating to land territory, thus necessitating special legal considerations

and legislative approaches.
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Generally speaking, terrestrial and marine protected areas are created for reasons
that are ultimately the same, namely the maintenance of essential ecological processes and
life-support systems, the preservation of genetic diversity, and the sustainable utilization of
species and ecosystems.43 The fluid and multi-dimensional nature of the sea, however,
characterizes the marine environment as a more complex and dynamic one, where habitats
are not precisely circumscribed and living organisms move horizontally and vertically, often
throughout very large geographic ranges. Highly migratory species may cover distances of
thousands of kilometers, posing difficult challenges from a resource management
perspective. For the same reasons, human pressures on marine and coastal areas may
produce impacts even at great distances from the point where the events or activities
originating those pressures actually take place, thus requiring a carefully coordinated
planning that takes into account much larger and multisectoral scopes and scales of
management. Patrol and enforcement activities in the marine environment are more
difficult than in protected sites situated on land, as there are countless points of access to
areas which are often far offshore and, therefore, far from sight. Moreover, in most
countries, competences relating to management within the marine environment are
distributed in a fragmentary way among a wide variety of agencies, ranging from institutions
with responsibilities over living resources (wildlife, fisheries, aquaculture), navigation (port
authorities, shipping), national defense and security (navy, coast guard, customs and
immigration authorities) and protection of the environment (pollution control, disaster
preparedness, emergency management) to others with responsibilities associated to tourism
and recreation (leisure craft and fishing, aquatic sports) or educational purposes (marine
research institutions). This confusion or overlapping of competences between different
authorities certainly does not help the management of marine protected areas and may

often lead to divergences or delays in the adoption of the appropriate measures.

Compared to terrestrial ecosystems, the marine environment also faces distinct
threats, the most pressing and significant being overfishing, habitat destruction and land-
based pollution. In a growing number of marine and coastal areas other high-impact

activities, such as mining, aquaculture, oil and gas exploitation as well as unsustainable

¥ JUCN, World Conservation Strategy, 1980.
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tourism threaten marine ecosystems and their supporting life. It is now recognized
worldwide that, in the longer term, climate change is likely to produce dramatic adverse
impacts on the marine environment, including coastal erosion, shifts in the distribution and
abundance of marine habitats and species, flooding, saltwater intrusion and increased ocean
acidification. Efforts to face the impacts of climate change on the marine environment will
require the implementation of means of mitigation and adaptation, which may include the
establishment of networks of coastal and marine protected areas to enhance the resilience

of coastal and marine ecosystems and ensure their maximum adaptive capacity.

The development of the legal frameworks for the establishment and management of
marine protected areas has progressed slowly worldwide, compared to the setting up of
land use legal frameworks. As of today, just over 1 percent of the oceans is under protection,
as opposed to the nearly 15 percent of the earth’s land area which is included in protected
sites. The Conference of the Parties to the United Nations Convention on Biological Diversity
(Rio de Janeiro, 1992; hereinafter “CBD"”) has pointed out that marine and coastal protected
areas consequently make a relatively small contribution to the sustainable management of
marine and coastal biodiversity.** Moreover, the large majority of existing marine protected
areas lies within 12 n.m. from the baselines of the territorial sea, and only a minority extends
beyond these limits, covering less than 2 percent of the exclusive economic zones
worldwide. More than 60 percent of the global oceans, in fact, still falls beyond the limits of
national jurisdiction: as opposed to terrestrial ecosystems, where almost all areas fall within
national jurisdiction,* the main part of the marine environment is subject to a legal regime
that presents substantial challenges, requires effective political will by the States concerned
to ensure its protection and entails costs and capacity requirements never before faced by
most countries for management, monitoring and enforcement over large and remote areas

of sea.

* CBD COP Decision VI1/5 (Kuala Lumpur, 2004), UNEP/CBD/COP/DEC/VII/5.

* A remarkable exception is the legal regime of Antarctica. According to Art. IV of the Antarctic Treaty
(Washington, 1959), “No acts or activities taking place while the present Treaty is in force shall constitute a
basis for asserting, supporting or denying a claim to territorial sovereignty in Antarctica or create any rights of
sovereignty in Antarctica. No new claim, or enlargement of an existing claim to territorial sovereignty in
Antarctica shall be asserted while the present Treaty is in force”. However, seven States still put forward claims
to Antarctic sectors which had been advanced before the entry into force of the Antarctic Treaty and there is an
Antarctic sector which has never been claimed by any State.
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The preamble of the United Nations Convention on the Law of the Sea (Montego Bay,
1982; hereinafter “UNCLOS”) attests the consciousness of all States that the problems of
ocean spaces are closely interrelated and need to be considered as a whole.*® This statement
holds true also with respect to the great level of connectivity that exists between areas that
lie beyond national jurisdiction and those which fall within the jurisdiction of coastal States.
Although maritime zones of different sizes and regimes have been artificially designed by
legal provisions for a variety of management purposes, areas within and beyond national
jurisdiction are part of the same body of salt water that covers more than 70 percent of the
earth’s surface; they share biological and ecological processes, together host a wide variety
of living resources, and constantly influence each other. For these reasons, it has been
recognized that tools applied in areas beyond national jurisdiction, including marine
protected areas and other area-based management tools, should be coherent, compatible

and complementary to those applied in areas under national jurisdiction.*’

3. The Role of Marine Protected Areas in International Environmental Policy

Although the use of marine protected areas does not represent a revolutionary
phenomenon in municipal law,*® it was not until recently that this topic has received
attention at the international level, along with the recognition that the protection of the
world oceans goes beyond a national concern and demands the attention of the global
community. The First World Conference on National Parks (Seattle, 1962) invited all States to
examine, as a matter of urgency, the possibility of creating marine parks or reserves to

defend underwater areas of special significance from all forms of human interference. Calls

“® The report Our Common Future (1987), also known as the Brundtland Report, published by the United
Nations World Commission on Environment and Development, recognized in the same years that “the
underlying unity of the oceans requires effective global management regimes”, and it highlighted that “shared
resource characteristics of many regional seas make forms of regional management mandatory” (para. 16).

*" CBD COP Decision VI11/24 (Curitiba, 2006), UNEP/CBD/COP/DEC/VI11/24; recalled in CBD COP Decision
IX/20 (Bonn, 2008), UNEP/CBD/COP/DEC/IX/20.

*® Without considering those marine protected areas which may date back hundreds of years and were created
mainly for fisheries management or to protect sacred sites, the first protected area extending to marine waters in
its modern meaning was established in 1879 (Royal National Park, New South Wales, Australia). This
Australian reserve hosted a terrestrial site with marine components and respective regulations. The establishment
of marine protected areas experienced a slowing down during the 20" century, gaining new attention around the
beginning of the 70s.
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for action in this field have been reiterated over the years. The Third World Congress on
National Parks (Bali, 1982) called for the establishment of protected areas, with the marine
biome being singled out as requiring specific attention. Adding to the previously listed
priority biomes — which included tropical, arid, polar and sub-polar regions, mountains and
islands — coastal and freshwater systems were singled out for a need of specific protection as
well. This was a year before the establishment of the United Nations World Commission on
Environment and Development and five years before the publication of its report, Our
Common Future, that brought the terms “sustainable development” and “ecosystem

approach” into every day usage.

At the 17" session of its General Assembly in 1990, the International Union for the
Conservation of Nature (IUCN) adopted a primary marine conservation goal in Resolution
17.38, “to provide for the protection, restoration, wise use, understanding and enjoyment of
the marine heritage of the world in perpetuity through the creation of a global
representative system of marine protected areas and through the management in
accordance with the principles of the World Conservation Strategy of human activities that
use or affect the marine environment”. It has been remarked that the primary goal set forth
in Resolution 17.38 identified marine protected areas as a means to an end, rather than an
end in themselves.*’ One year later, the IUCN published the first edition of its guidelines for

establishing marine protected areas.”®

In 1992, the United Nations Conference on Environment and Development, held in
Rio de Janeiro, adopted a declaration and an action programme —the second commonly
referred to as Agenda 21. The declaration contained 27 principles providing guidance for
environmental decision making, with the goal of “working towards international agreements
which respect the interests of all and protect the integrity of the global environmental and

1
developmental system”.”

As far as oceans and seas are concerned, Agenda 21 called on States, acting

individually, bilaterally, regionally or multilaterally and within the framework of the

* Kelleher, A Global Representative System of Marine Protected Areas, in The George Wright Forum — The
GWS Journal of Parks, Protected Areas & Cultural Sites, 1998, No. 3, p. 18.

%0 Kelleher, Guidelines for Establishing Marine Protected Areas, Gland, 1991.

%1 1992 Rio Declaration, Preamble.
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International Maritime Organization (IMO) and other relevant international organizations, to
assess the need for additional measures to address degradation of the marine
environment.>? According to Agenda 21, States should identify marine ecosystems exhibiting
hig